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Glamorgan Spring Bay Council Report

AMD 2022-02 — GSB-P1 Dolphin Sands Particular Purpose zone - Subdivision controls

Executive Summary

Following the commencement of the Glamorgan Spring Bay Local Provisions Schedule (LPS),
a change was identified in clause GSB-P1.7.1 Subdivision P1(a) through inclusion of the word
or to the performance criteria. This change enabled subdivision of additional lots for
development following a long-term prohibition under previous planning schemes.

Review of available records identified that inclusion of this conjunction was a change from the
provisions established under the Glamorgan Spring Bay Interim Planning Scheme 2015
(Interim Scheme) and Glamorgan Spring Bay Planning Scheme 1994 (1994 Scheme).

The Dolphin Sands Particular Purpose zone was declared under the transitional provisions
within the Land Use Planning and Approvals Act 1993 (Act) through the assessment process
for the LPS. Under the transitional provisions of the Act, changes to provisions were limited to
their translation to the Tasmanian Planning Scheme (TPS) and LPS format.

Inclusion of the conjunction or to clause GSB-P1.7.1 P1(a) provides discretion for the
subdivision of additional lots within the zone, which is contrary to the intent and operation of
both of the 1994 and Interim Schemes.

A planning scheme amendment was required to address this change, which provided
opportunity to review the subdivision provisions of the zone. Thus, the application to amend
the scheme is made under the Division 3 of the Act in two parts.

Part A provides revision of the subdivision standards to reflect the drafting requirements for the

TPS.

Part B introduces a new standard to reflect the onsite wastewater assessment requirements of
section 86(ba) of the Local Government (Building and Miscellaneous Provisions) Act 1993,
consistent with other zones of the TPS. .

This report considers the merits and statutory requirements of AM2022-02.

Abbreviations

1994 Scheme Glamorgan Spring Bay Planning Scheme 1994
Act Land Use Planning and Approvals Act 1993
AM2022-02 draft amendment AM2022-02

Authority Glamorgan Spring Bay Planning Authority
Commission Tasmanian Planning Commission

Council Glamorgan Spring Bay Council

Interim Scheme
Listmap

LPS

NEPM's

PPZ

State Growth
Strategic Plan
STRLUS
Subject provision
TPS

Glamorgan Spring Bay Interim Planning Scheme 2015
www.thelList.tas.gov.au

Local Provisions Schedule

National Environmental Protection Mechanisms

Dolphin Sands Particular Purpose zone

Department of State Growth

Glamorgan Spring Bay Council 10-year Strategic Plan 2020-2029
Southern Tasmanian Regional Land Use Strategy

clause GSB-P1.7.1 Subdivision

Tasmanian Planning Scheme
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1 INTRODUCTION

The Glamorgan Spring Bay Planning Authority (Authority) resolved to prepare an amendment
to address change in the construction of the subdivision provisions under the Dolphin Sands
Particular Purpose zone at clause GSB-P1.7.1.

A prior draft amendment AM2022-01 was lodged with the Tasmanian Planning Commission
following the meeting of 26 July 2022. Following initial assessment, the Commission
suggested that an alternative amendment may be more effective.

A report was put to the December 2022 Authority meeting to address a revised amendment
that addressed the subdivision provisions generally. The Authority determined to withdraw
AM2022-01 and initiated a new draft amendment AM2022-02 to address their concerns (minute
reference 265/22).

AM2022-02 was prepared in response to a decision of the Planning Authority under Section
40D(b) of the Act.

2 SITE ANALYSIS

AM2022-02 applies to the provisions of the Dolphin Sands Particular Purpose zone and does
not apply to a single site. Detailed assessment of a specific site and conditions was not
relevant to AM2022-02.

3 PLANNING CONTROLS

The subject provisions are located within the Dolphin Sands Particular Purpose zone at section
GSB-P1 of the Tasmanian Planning Scheme — Glamorgan Spring Bay (Scheme).

3.1 Zoning

Listmap identifies that the Dolphin Sands Particular Purpose zone applies to the low density
residential area to the north of Nine Mile Beach. The location and extent of the PPZ is shown
in Figure 1. Adjoining lands to the north and west are zoned Rural and Agriculture; to the north
east Environmental Management; and Rural Living (Cambria Drive area) to the west, as shown
in Figure 2.

3.2 Codes/Overlays
Listmap identifies the following overlays apply within the PPZ:

Priority Vegetation area applies to almost all of the PPZ;
Future Coastal Refugia area applies to the coastal reserve south of the PPZ;
Waterway & Coastal protection area applies to parts of properties at the eastern
end of Dolphin Sands Road (areas adjacent the coast from 1285 to 1457 Dolphin
Sands Road);
Coastal Erosion Area applies to parts of sites that adjoin the coastal reserve;
Coastal inundation hazard area applies to the coastal reserve and properties on
the eastern end of Dolphin Sands Road, between numbers 1269 and 1487
Dolphin Sands Road; and

e The entire PPZ is identified as a Bushfire prone area.

There are no general overlays for Local Area Objectives, Specific Area Plans, Site Specific
Qualifications or Precincts or defined areas.

AM2022-02 does not seek to alter the zoning or overlays that apply under the LPS.
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3.3 Other planning scheme matters

The TPS provides a General Provision for boundary adjustments at clause 7.3 that will impact
operation of clause GSB-57.3.1, as follows

7.3 Adjustment of a Boundary

7.3.1 An application for a boundary adjustment is Permitted and a permit must be
granted if:

(a) no additional lots are created;

(b) there is only minor change to the relative size, shape and orientation of the existing
lots;

(c) no setback from an existing building will be reduced below the relevant Acceptable
Solution setback requirement;

(d) no frontage is reduced below the relevant Acceptable Solution minimum frontage
requirement;

(e) no iot is reduced below the relevant Acceptable Solution minimum lot size unless
already below the minimum lot size; and

() no lot boundary that aligns with a zone boundary will be changed.

TPS clause 7.3.1 will operate in addition to the controls under GSB-P1.7 Subdivision and
enable minor subdivisions as permitted assessment under the General Provisions.

A full copy of the Scheme, including GSB-P1 Dolphin Sands Particular Purpose zone, can be
obtained from here.

3.4 GSB-P1 Dolphin Sands Particular Purpose zone
GSB-P1 Dolphin Sands Particular Purpose zone provides the following:
e Zone purpose statements at GSB-P1 as follows:

GSB-P1.1.1To protect the environmentally fragile nature of the Dolphin Sands area
particularly with respect to land stability, vegetation, wildlife and landscape
amenity.

GSB-P1.1,2To ensure that use or development has minimal disturbance to the natural
environment and visual amenity of the area.

A limited range of uses under clause specific standards at GSB-P1.4;

Use standards at GSB-P1.5 for amenity and visitor accommodation;

Development standards at GSB-P1.6 for building height, setback, building design and

frontage fences (noting fences are also subject to the exemptions under the TPS), and
e Subdivision at clause GSB-P1.7

GSB-P1.7 Subdivision relevantly includes the following:

Objective: To prevent subdivision of land other than that necessary for existing or
approved uses or for the management of environmental values.

Acceptable Solutions Performance Criteria
A1 P1
Subdivision must be for the consolidation Subdivision of land must:

of lots if no additional lots are created. (a) provide for public open space, a
public reserve, public services or utilities;
or

(b) have a minimum frontage of 60m;
and

{c) not create a lot that is less than 1

hectare in area.
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4 THE PROPOSAL

4.1 Brief description

Direction was provided by the Authority to address the change in subdivision provisions under
clause GSB-P7.3 Subdivision in the Dolphin Sands Particular Purpose zone in the Scheme, to
re-establish a long-standing prohibition on the subdivision of new lots.

AM2022-01 was initiated to remove the subject word from the provisions on the understanding
that it was an error. The Commission advised they were not of that opinion, the amendment
would need to follow the full exhibition process and that the Authority may wish to submit a
different amendment. That advice was taken.

AM2022-02 seeks to revise subdivision provisions at clause GSB-P1.7.1 Subdivision through
the following:

Restrict the opportunity for subdivision of additional lots within the zone;
Relocate the measurable tests that do not require the exercise of discretion to
acceptable solutions; and

s Revise the structure of the provisions to comply with the relevant Guidelines and
Practice Notes.

4.2 Reasons for AM2022-02

The LPS came into operation on 30 March 2022. Following its commencement, a change was
identified in the provisions that regulate subdivision that allowed additional lots to be created at
Dolphin Sands.

A review of the available records was not able to determine why the change was made to the
provisions. Regardless of the intent, the change is not supported by the members of the
Authority.

Since the LPS commenced operation, three planning applications were lodged to subdivide
land for additional lots. Notification of one of those applications identified significant opposition
to further subdivision of existing lots within the local community. This opposition was supported
by the members of the Authority.

The subject provisions were established under the Glamorgan Spring Bay Planning Scheme
1994 (1994 Scheme), as follows:

8.10.2 Development standards
a) Subdivision

There will be no further subdivision within the zone except in accordance with clause
4.16 and 4.17 provided the resultant lots are no less than 1 hectare.

Clauses 4.16 and 4.17 provided for boundary adjustments and Reorganization of titles, and
minor subdivisions respectively and did not allow the creation of additional lots.

These provisions were established under the Glamorgan Spring Bay Interim Planning Scheme
2015 (Interim Scheme) through a Particular Purpose zone, reproduced in Table 2.

Drafting of the Interim Schemes did not provide a qualifier at the end of each sub-clause. The
full assessment of the Interim Schemes was never completed, due to a change in government
and commencement of the Tasmanian Planning Scheme process.

GSB-P1 Dolphin Sands Particular Purpose zone was subject to a declaration under the
transitional provisions. Changes to transitional provisions were limited to translation to the new
format of the Local Provisions Schedule.

Inclusion of the conjunctive or at the end of GSB-P1.7.1(a) represented a change to the clause.
Previous interpretation of the clause under the Interim Scheme did not allow for subdivision of
additional lots for development within the zone. The change to GSB-P7.3.1 represented a
change to the land use policy for management of the area of at least the previous 30 years.
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345 Development Standards for Subdivision

345.1 Subdivision
Objective:

To prevent subdivision of land other than that necessary for existing or approved uses or the
management of environmental values.

Acceptable Solutions Performance Criteria
Al P2

The subdivision is for the consolidation of lots Subdivision of land must:

where no additional lots are created. (a) provide for public open space, a public

reserve, public services or utilities;
{b) have a minimum frontage of 60 metres;

{c) notcreate a lot that is less than 1 hectare in
area.

Table 2 - Dolphin Sands Particular Purpose zone - subdivision provisions (Interim Scheme)

Each of the criteria under P1 are simple tests that enable simple determination of compliance
during assessment. As such, they are written as clear and measurable tests that do not require
the exercise of judgement to determine compliance. Under Practice Note 8 Draft LPS written
document: technical advice (Practice Note 8), they are written as acceptable solutions. Section
4.6 of Practice Note 8 provides the following guidance on the construction of standards:

The Acceptable Solutions must be clear and measurable. There may be alternative
Acceptable Solutions within the one standard. Acceptable Solutions should not rely on
the exercise of judgment to determine compliance with the standard, except from a
person with a recognised statutory responsibility e.g. an accredited person as defined
in the Act or a statutory office holder.

Performance Criteria should not be written as alternative Acceptable Solutions. If an
Acceptable Solution cannot be met, the corresponding Performance Criterion (if one
has been provided) should confirm the objective to be met and set out the matters to
which regard must be had when the planning authority makes a decision in the
exercise of its discretion. Where possible, limit the number of matters to which regard
must be had under any Performance Criterion in order to clarify the decision making
task.

Revisions to the standards to reflect the drafting requirements for the LPS would see all of the
performance criteria relocated to the acceptable solution column.

The Authority directed that any revision of the standards should return to the approval criteria
under the 1994 Scheme. The feedback on a recently notified planning application for
subdivision of existing lots lodged with the Council suggests there is relatively strong support
within the community for such a change. This would see the following changes:

e« Removal of existing uses and environmental values from the objective;
e Relocation of all standards to acceptable solutions; and
e Deletion of all performance criteria.

The drafting of comparable TPS zones provides similar standards under the heading of lof
design, as the section of the TPS is titled subdivision. The revised provisions are shown at
Table 3.

4.3 Request and Supporting Information

AM2022-02 results from a decision of the Planning Authority under section 40D(b) of the Act.
No request for AM2022-02 was required.
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Objective:
existing lots.

To prevent subdivision within Dolphin Sands other than that incidental to

Acceptable Solutions

Performance Criteria

A1

Subdivision must:

(a) Dbe for the consolidation of lots with
no additional lots are created; or

(b)  provide for public open space, a
public reserve, public services or
utilities.

P1

No performance criteria.

A2

Each lot, or a lot proposed in a plan of
subdivision, excluding for riparian or littoral
reserves or utilities, must have an area of
not less than 1 hectare.

P2

No performance criterion.

A3

Each lot, or a lot proposed in a plan of
subdivision, excluding for riparian or littoral
reserves or utilities, must have a minimum
frontage of 60m.

P3

No performance criterion.

Table 3 - revised provisions clause GSB-P1.7.1

4.4 Owners Consent

As AM2022-02 was initiated by the Planning Authority, landowner consent was not required.

4.5 Land Use Conflict

The subject area contains a mix of rural density residential uses. AM2022-02 does not seek to

change the allowable uses.

AM2022-02 seeks to remove the potential for additional lots to be created and subdivision for
existing uses. AM2022-02 is not considered likely to create or increase the risk for land use

conflict.

4.6 Environmental, Economic and Social impacts

AM2022-02 seeks to remove opportunity for subdivision of additional lots for existing or
approved uses and management of environmental values.

AM2022-02 is not considered likely to create or increase the risk for adverse impacts on the
environmental, economic and social conditions within the zone.

4.7 Referral to Government Agencies and authorities

AM2022-02 will be referred to relevant agencies following initiation. Responses were not

received prior to initiation of AM2022-02.
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5 CONSIDERATIONS FOR THE AMENDMENT

5.1 Overview
AM2022-02 seeks to revise subdivision provisions at clause GSB-P1.7.1 Subdivision to:

e Restrict the opportunity for subdivision of additional lots within the zone;

e Relocate the measurable tests that do not require the exercise of discretion to
acceptable solutions; and

» Revise the structure of the provisions to comply with the relevant Guidelines and
Practice Notes.

AM2022-02 results from changes that were identified to the subject provisions. The form of
AM2022-02 relates directly to those changes. No other form for AM2022-02 was considered on
that basis.

5.2 Section 38 — Request to amend

Section 38 of the Act does not apply to AM2022-02 as it does not result from a request to
amend the LPS.

5.3 Section 32 — Contents of LPS

Section 32 of the Act regulates what a LPS can contain. These are addressed as follows.

(1) An LPS is to consist of provisions that apply only to a single municipal area

specified in the LPS.
AM2022-02 does not impact compliance with this requirement through the LPS.
(2) AnlLPS-

(a)  must specify the municipal area to which its provisions apply; and
AM2022-02 does not impact the naming of the LPS.

(b)  must contain a provision that the SPPs require to be included in an LPS; and
AM2022-02 does not impact the provisions required to be included within a LPS.

{c) must contain a map, an overlay, a list, or another provision, that provides for the
spatial application of the SPPs to land, if required to do sc by the SPPs; and

AM2022-02 does not impact the maps, overlays, lists or other provisions that provide for
application of the SPP’s to land.

(d)  may, subject to this Act, contain any provision in relation to the municipal area
that may, under section 11 or 12, be included in the Tasmanian Planning
Scheme; and

AM2022-02 seeks revisions to the structure and content of provisions within the LPS.
Compliance with sections 11 and 12 of the Act is not impacted.

(e)  may contain a map, an overlay, a list, or another provision, that provides for the
spatial application of the SPPs to particular land; and

AM2022-02 does not impact spatial application of the LPS.

(i must not contain a provision that is inconsistent with a provision
of section 11 or 12 ; and

AM2022-02 seeks revisions to the structure and content of provisions within the LPS.
Compliance with sections 11 and 12 of the Act is not impacted.

(g) may designate land as being reserved for public purposes; and
AM2022-02 does not seek to designate reserve status to land for public purposes.
(h)  may, if permittgd fo do so by the SPPs, provide for the detail of the SPPs in
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AM2022-02 does not seek to alter the detailed application of the SPP’s to a place or a specific
matter.

(i) may, if permitted to do so by the SPPs, override a provision of the SPPs; and

AM2022-02 does not seek to alter the existing status of the SPP’s in respect of clause GSB-
P1.7 Subdivision .

()  may, if permitted to do so by the SPPs, modify, in relation to a part of the
municipal area, the application of a provision of the SPPs; and

AM2022-02 does not seek to alter application of the SPP’s to a part of the municipal area.
(k) may, subject to this Act, include any other provision that —
(i)  is not a provision of the SPPs or inconsistent with a provision of the SPPs; and
(i) s permitted by the SPPs to be included in an LPS; and

AM2022-02 seeks to alter the structure and content of provisions that operate in place of the
SPP’s within GSB-P1 Dolphin Sands Particular Purpose zone. Consistency with provisions
under the SPP’s will not change. The regulation of subdivision is a matter that the SPP’s
require a Particular Purpose zone to address, through section LP1.4 and Appendix A.

() must not contain a provision that the SPPs specify must not be contained in an
LPS.

The SPP’s provide the following direction for Particular Purpose zones:
5.2.6 Afier the effective date, a particular purpose zone is not permitted to override the:
(a) administration provisions in clauses 3.0 - 6.0;
(b) general provisions in clause 7.0; or
(c) provisions in a code, unless specifically provided for in that code.
AM2022-02 does not seek to the matters specified at clause 5.2.6 of the SPP’s.
AM2022-02 complies with section 32 of the Act.

5.4 Section 40F - Certification Criteria

Section 40F(1) of the Act requires that draft amendments must meet the LPS criteria at section
34(2) of the Act. These are addressed as follows.

(a) contains all the provisions that the SPPs specify must be contained in an LPS;
and

AM2022-02 contains all the provisions that the SPP’s specify must be contained in an LPS.
(b) isin accordance with section 32 ; and

AM2022-02 complies with section 32 of the Act, as detailed at section 5.4 of this report.
(c) furthers the objectives set out in Schedule 1 ; and

A detailed assessment of AM2022-02 against the Schedule 1 Objectives was provided at
section 5.5 of this report and found to comply.

(d) is consistent with each State policy; and

AM2022-02 was assessed against the current State Policies at section 7 of this report and
determined to be consistent with them.

(da) satisfies the relevant criteria in relation to the TPPs; and
Tasmanian Planning Policies have not been established and are not relevant to AM2022-02.

(e) as far as practicable, is consistent with the regional land use strategy, if any, for
the regional area in which is situated the land to which the relevant planning
instrument relates; and

AM2022-02 was assessed against the STRLUS at section 6.1 of this report and found to
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